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Court of Appeals of the District of Columbia. 


No. 3950. 

Sterbett & Fleming, &c., Appellant, 

vs. 

Billingsley Pogue, &c., 
and 

No. 3951. 

Sterrett & Fleming, &c. ; Appellant, 

vs. 

Robert S. Pogue. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65917. 

Billingsley Pogue, an Infant, by His Father and Next Friend, 

Robert S. Pogue, Plaintiff, 

vs. 

Sterrett & Fleming, a Corporation, Defendant, 

and 

At Law. 


No. 65926. 

Robert S. Pogue, Plaintiff, 
vs. 

Sterrett & Fleming, a Corporation, Defendant. 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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STERRETT FLEMING VS. BILLINGSLEY TOGUE, ETC. 


1 Declaration. 

Filed August 13, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65917. 

Billingsley Pogue, an Infant, by His Father and Next Friend, 

Robert S. Pogue, Plaintiff, 

vs. 

Sterrett & Fleming, a Corporation, Defendant. 

The plaintiff, Billingsley Pogue, an infant, bv his father and next 
friend, Robert S. Pogue, sues the defendant, Sterrett & Fleming, a 
corporation, for that at and before the happening of the grievances 
hereinafter set forth, the said defendant was engaged in the business 
of furnishing electricity in the charge of electric automobiles, and 
the handling and operation of electric automobiles in and upon the 
streets of the city of Washington, District of Columbia; and for that 
on, to wit, the 31st day of January, 1921, the said defendant was 
operating through its servant, agent or employee, an electric auto¬ 
mobile in a southerly direction along Sixteenth Street, Northwest, in 
the said District of Columbia and through its intersection bv V Street, 
Northwest; and for that on the day and year aforesaid the plaintiff, 
Billingsley Pogue, was operating a motorcycle in an easterly direc¬ 
tion along said U Street, and through its intersection with Six¬ 
teenth Street, aforesaid; and the plaintiff says that it then and there 
became and was the duty of the said defendant in operating 

2 the said automobile along said Sixteenth Street as aforesaid 
to use reasonable care and prudence so as to avoid injuring 

the plaintiff, Billingsley Pogue, and other persons lawfully in and 
upon said street; yet notwithstanding its duty in the premises, the 
said defendant did not exercise reasonable care and prudence in the 
operation of the said automobile, but on the day and year aforesaid, 
caused the said automobile which was being operated by the said 
defendant through one of its agents, servants and employees to be 
driven and operated in a southerly direction along said Sixteenth 
Street and through said U Street, Northwest, at an excessive rate of 
Speed, and at a rate of speed in excess of and in violation of the law, 
and Section 28 of Article 12 of the Police Regulations in and for 
the District of Columbia, and the agent, servant and employe of 
the said defendant negligently and carelessly operated the said auto¬ 
mobile without keeping a proper lookout, and without keeping the 
said automobile under proper control, and the said agent, servant or 
employee of the said defendant negligently and carelessly failed and 
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omitted to sound or give a timely notice or warning of the said auto¬ 
mobile, and the said agent, servant and employee of the said defend¬ 
ant negligently and carelessly failed and omitted to bring the said 
automobile to a stop when he saw, or by the exercise of reasonable 
care and prudence could have seen, the plaintiff, Billingsley Pogue, 
in a position of peril, whereby and by reason whereof, while the said 
plaintiff was operating his said motorcycle in an easterly direction 
along the south side of U Street, and at its intersection by Sixteenth 
Street, the said automobile was negligently and carelessly 

3 caused to be propelled into and against the plaintiff and his 
said motorcycle, causing plaintiff to be dragged for a long 

distance and thrown to the ground. Whereby and by reason of the 
negligence of the defendant as aforesaid, plaintiff was caused to sus¬ 
tain a compound comminuted fracture of both bones of the lower 
third of his left leg and the muscles and flesh of the leg of plaintifl' 
were torn from the bone and badly bruised and lacerated and plain¬ 
tiff also received a severe shock to his nervous system which has 
rendered him permanently nervous, and plaintiff also received lacera¬ 
tions and bruises in and about his face and body; and further by 
reason of the negligence of the defendant as aforesaid, and the in¬ 
juries received aforesaid and the seriousness of the same, it became 
necessary to amputate the leg of the plaintiff and plaintiff’s said leg 
was thereafter amputated, as a result of which plaintiff has been 
rendered permanently lame, and the stump of the plaintiff’s leg has 
not healed, and the said stump will be in a permanent condition of 
injury and sorenosvs. which amputation resulted in an additional 
shock to the plaintiff and to his nervous system which has per¬ 
manently injured him (and further a large number of teeth of the 
plaintiff were seriously and permanently injured and as result of 
such injuries, plaintiff will lose some of said teeth and thereby be¬ 
come permanently disfigured), all of which has caused plaintiff to 
suffer, and he will continue to suffer, great pain and mental anguish, 
and plaintiff was otherwise rendered sick, sore, lame and disordered. 
And further, by reason of the injuries aforesaid, plaintiff prior to the 
said amputation was subjected to the pain and suffering of a number 
of operations and was compelled to and still is compelled to 

4 use crutches in order to move about and will be compelled 
permanently to make use of crutches for that purpose. 

Wherefore, plaintiff brings this suit and claims the sum of 
Twenty-five Thousand dollars ($25,000.00) damages, besides costs. 

WILTON J., LAMBERT, 

R. II. YEATMAN, 
Attorneys for Plaintiff. 
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Plea . 

Filed September 8, 1921. 

******* 

Now comes the defendant and for plea to the declaration filed by 
the plaintiff in the above entitled cause says that it is not guilty as 
therein alleged. 

ELLIS, FERGUSON & COLQUITT, 

G. BOWDOIN CRAIGHILL, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed September 9 ,1921. 

******* 

The plaintiff joins issue on the plea of the defendant, Sterrett & 
Fleming, filed in the above entitled cause. 

WILTON J, LAMBERT, 

R. H. YEATMAN, 
Attorneys for Plaintiff. 


5 Note of Issue. 

i 

1. The title of this cause is as above set forth. 

2. Wilton J. Lambert and R. II. Yeatman are the attorneys for 
the plaintiff. 

3. Ellis, Ferguson & Colquitt and G. Bowdoin Craighill are the 
attorneys for the defendant. 

Notice of Trial. 

Take notice that the issue joined herein will be for trial at the 
next term of court. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 

Attorneys for Plaintiff. 

Copy to: Ellis, Ferguson & Colquitt and: G. Bowdoin Craighill. 

Filed: September 9, 1921. 

Motion to Amend Declaration. 

Filed February 15, 1922. 

******* 

Now comes the plaintiff by his attorneys and moves the court 
for leave to amend the declaration filed in the above entitled cause 
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by inserting in the fifth line from the bottom of page three of said 
declaration after the first two words, “injured him” the following: 

“And further a large number of teeth of the plaintiff were seriously 
and permanently injured and as result of such injuries, plaintiff 
will lose some of said teeth and thereby become permanently dis¬ 
figured.” 

WILTON J. LAMBERT, 

R. H. YEATMAN, 
Attorneys for Plaintiff. 

6 To Ellis, Ferguson & Colquitt and 

G. Bowdoin Craighill, 

Attorneys for Defendant: 

Take notice that the aforegoing will be for hearing on the 17th 
day of February, 1922. 

WILTON J. LAMBERT, 

R. H. YEATMAN, 
Attorneys for Plaintiff. 

Sendee of copy of the aforegoing acknowledged this 14th day of 
February, 1922. 

G. BOWDOIN CRAIGHILL, 

ELLIS, FERGUSON & COLQUITT, 

Attorneys for Defendant. 

Memoranda. 

February 17, 1922.—Plaintiff granted leave to amend declaration 
within ten davs. 

April 24, 1922.—Order consolidating Cause No. 65917 with Cause 
No. 65926 for trial, entered. Jury sworn and respited. 

April 25, 1922.—Verdict for plaintiff for $7,500.00. 

April 29, 1922.—Motion for new trial, filed. 

7 Supreme Court of the District of Columbia. 

Saturday, May 6, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

The motion of defendant filed herein for a new trial coming on 
for hearing, it is ordered that said motion be, and it is hereby over¬ 
ruled, and judgment on verdict is ordered. 

Wherefore it is considered that plaintiff recover of defendant 
herein the sum of Seven thousand five hundred dollars ($7,500.00) 
with interest thereon from this date, for his damages aforesaid 
assessed, together with the costs of suit, to be taxed by the Clerk, 
and have execution therefor. 
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From the foregoing judgment the defendant by its Attorneys in 
open Court notes an appeal to the Court of Appeals, and the penalty 
of an undertaking to operate as a supersedeas is hereby fixed in the 
sum of Nine thousand dollars ($9,000.00), or, for costs in the sum 
of One hundred dollars ($100.00). 

Memorandum. 

May 29, 1922.—Undertaking on appeal (supersedeas) approved 
and filed. 

8 Declaration. 

Filed August 18, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 6592G. 

Robert S. Pogue, Plaintiff, 
vs. 

Sterrett & Fleming, a Corporation, Defendant. 

The plaintiff, Robert S. Pogue, sues the defendant, Sterrett & 
Fleming, a corporation, for that at and before the happening of the 
grievances hereinafter set forth the said defendant was engaged in 
the business of furnishing electricitv in the charge of electric auto- 
mobiles, and the handling and operation of electric automobiles in 
and upon the streets of the city of Washington, District of Colum¬ 
bia; and for that on, to-wit. the 31st day of January, 1921, the said 
defendant was operating through its servant, agent or employee, an 
electric automobile in a southedv direction along Sixteenth Street, 
Northwest, in the said District of Columbia and through its inter¬ 
section by U Street. North west; and for that, on the day and year 
aforesaid, plaintiff’s son, Billingsley Pogue, who was an infant, 
being a person under the age of twenty-one years, was operating a 
motorcycle in an easterly direction along said U Street, and through 
its intersection with Sixteenth Street, Northwest, aforesaid; and the 
plaintiff says it then and there became and was the duty of the said 
defendant in operating the said automobile along said Six- 

9 teenth Street, Northwest, aforesaid, to use reasonable care and 
prudence so as to avoid injuring plaintiff’s said son, and 
other persons lawfully in and upon said street ; yet notwith¬ 
standing its duty in the premises, the said defendant did not exer¬ 
cise reasonable care and prudence in the operation of the said auto¬ 
mobile, but on the dav and vear aforesaid caused the said automo- 
bile which was being operated by the said defendant through one 
of its agents, servants and employees to be driven and operated in 
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a southerly direction along said Sixteenth Street, Northwest, and 
through said U Street, Northwest, at an excessive rate of speed, and 
at a rate of speed in excess of and in violation of the law, and Sec¬ 
tion 28 of Article 12 of the Police Regulations in and for the Dis¬ 
trict of Columbia, and the said agent, servant and employee of the 
said defendant negligently and carelessly operated the said automo¬ 
bile without keeping a proper lookout, and without keeping the said 
automobile under proper control, and the said agent, servant and 
employee of the said defendant negligently and carelessly failed 
and omitted to sound or give a timely warning or notice of the 
approach of the said automobile, and the said agent, servant and 
employee of the said defendant negligently and carelessly failed 
and omitted to bring the said automobile to a stop when he saw, or 
by the exercise of reasonable care and prudence could have seen, 
the plaintiff’s said son in a position of peril, whereby and by reason 
whereof, while plaintiff’s said son was operating the said motor¬ 
cycle in an easterly direction along the south side of U Street, 
Northwest, and at its intersection by Sixteenth Street, Northwest, 
the said automobile was negligently and carelessly caused 

10 to be propelled into and against plaintiff’s said son and said 
motorcycle, causing plaintiff’s son to be dragged for a long 

distance and thrown to the ground. Whereby and by reason of 
the negligence of the defendant as aforesaid, plaintiff’s son was 
caused to sustain a compound comminuted fracture of the bones 
of his left leg and the muscles and flesh of the leg of the plaintiff’s 
said son were torn from the bone, bruised and lacerated, all of which 
required a number of operations to be performed on plaintiff’s said 
son, and his son received a severe shock to his nervous svstem 
which has rendered him permanently nervous, as well as lacerations 
and bruises in and about his face and body; and further by reason 
of the negligence of the defendant as aforesaid, and the injuries 
received aforesaid by plaintiff’s said son, plaintiff’s said son’s leg 
was amputated, thereby rendering him permanently lame, and the 
stump of the plaintiff’s son’s leg has not healed, and said stump 
will be in a permanent condition of injury and soreness, (and 
further plaintiff’s said son received severe and permanent injuries 
of his teeth, which injuries will result in the loss to the plaintiff’s 
said son of some of his said teeth, and plaintiff's said son was and will 
be disfigured thereby,) all of which has caused plaintiff’s said son 
great pain and mental anguish. And plaintiff says that as a result 
of the injuries received by his said son, from the negligence of the 
defendant as aforesaid, the plaintiff has been deprived of the com¬ 
fort and society of his said son, and has lost his sendees and will 
continue to lose his services indefinitely, and plaintiff was also 
caused to lay out and expend a large sum of money for medi- 

11 cines and medical attention, hospital treatment, nursing, 
equipment and for other purposes in and about an endeavor 

to cause his said son to be healed and cured of his injuries as afore¬ 
said and has incurred large indebtedness for such purpose and will 
in the future be compelled to lay out and expend for the balance 
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of the life of his said son a large sum of money for medicines, medi¬ 
cal attention, equipment and nursing for the purpose of healing 
and curing his said son of the injuries aforesaid, and plaintiff wa3 
otherwise greatly damaged. 

Wherefore, plaintiff brings this suit and claims the sum of Fif¬ 
teen Thousand dollars ($15,000.00) damages, besides costs. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

Plea. 

Filed September 8, 1921. 

******* 

Now comes the defendant and for plea to the declaration filed by 
the plaintiff in the above entitled cause says that it is not guilty 
as therein alleged. 

ELLIS, FERGUSON & COLQUITT, 
G. BOWDOIN CRAIGHILL, 

Attorneys for Defendant. 

12 Joinder of Issue. 

Filed September 9, 1921. 

******* 

The plaintiff joins issue on the plea of the defendant, Sterrett & 
Fleming, filed in the above entitled cause. 

WILTON J. LAMBERT, 

R. II. YEATMAN, 
Attorneys for Plaintiff. 


Note of Issue. 

1. The title of this cause is as above set forth. 

2. Wilton J. Lambert and R. II. Yeatman arc the attorneys for 
the plaintiff. 

3. Ellis, Ferguson & Colquitt and G. Bowdoin Craighill are the 

attornevs for the defendant. 

* 

Notice of Trial. 

Take notice that the issue joined herein will be for trial at the 
next term of court. 

WILTON J. LAMBERT, 

R. II. YEATMAN, 
Attorneys for Plaintiff. 

Copy to: Ellis, Ferguson & Colquitt and: G. Bowdoin Craighill. 
Filed: September 9, 1921. 
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13 Motion to 'Amend Declaration. 

Filed February 15, 1922. 

******* 

Now comes the plaintiff by his attorneys and moves the court for 
leave to amend the declaration in the above entitled cause by insert¬ 
ing in the twenty-first line of page three of the said declaration after 
the first two words, “and soreness” the following: 

“And further plaintiff’s said son received severe and permanent in¬ 
juries of his teeth, which injuries will result in the loss to the plain¬ 
tiff’s said son of some of his said teelh, and plaintiff’s said son was 
and will be disfigured thereby.” 

WILTON J. LAMBERT, 

R. H. YE ATM AN, 
Attorneys for Plaintiff. 

To: Ellis, Ferguson & Colquitt and 
G. Bowdoin Craighill, 

Attorneys for Defendant: 

Take notice that the aforegoing will be for hearing on the 17th 
dav of February, 1922. WILTON J. LAMBERT, 

R. H. YEATMAN, 
Attorneys for Plaintiff. 

Service of copy of the aforegoing acknowledged this 14th day of 
February, 1922. 

G. BOWDOIN CRAIGIIILL, 

ELLIS, FERGUSON & COLQUITT, 

Attorneys for Defendant. 

14 Memoranda. 

February 17, 1922.—Plaintiff granted leave to amend declaration 
within ten days. 

April 24, 1922.—Order consolidating Cause No. 65926 with Cause 
No. 65917 for trial, entered. Jury sworn and respited. 

April 25, 1922.—Verdict for plaintiff for $2,845.00. 

April 29, 1922.—Motion for a new trial, filed. 

Supreme Court of the District of Columbia. 

Saturday, May 6, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

The motion of defendant filed herein for a new trial coming on 
for hearing, it is considered that said motion be, and it is hereby 
overruled, and judgment on verdict is ordered. 

2—3950 
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Wherefore it is considered that plaintiff recover of defendant 
herein the sum of Two thousand eight hundred and forty-five dol¬ 
lars ($2,845.00), with interest thereon from this date, for his dam¬ 
ages aforesaid assessed, together with the costs of suit, to be 
15 taxed by the Clerk, and have execution therefor. 

From the foregoing judgment the defendant by its At¬ 
torneys in open Court, notes an appeal to the Court of Appeals and 
the penalty of an undertaking to operate as a Supersedeas is hereby 
fixed in the sum of Three thousand five hundred dollars ( $3,500.00), 
or, for costs in the sum of One hundred dollars ($100.00). 

Memoranda. 

May 29, 1922.—Undertaking on appeal (supersedeas) approved 
and filed. 

June 8, 1922.—Time to submit Bill of Exceptions extended from 
day to day, to and including November 20. 1922. 

November 20, 1922.—Notice of submission of Bill of Exceptions 
and acknowledgment, filed. 

Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, December 13th, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Ilitz, pre¬ 
siding. 


******* 

By Stafford, J. 

The Court having this day signed the Bill of Exceptions 
16 heretofore submitted in the above-entitled causes, now orders 
the same of record as of the time of the noting thereof at the 
trial of said causes. 

Assignment of Errors. 

Filed January 3, 1923. 

******* 

At the trial of this cause the Court erred: 

1. In refusing to allow the witness Mensh to testify that immedi¬ 
ately upon the happening of the accident and while the plaintiff 
was still lying on the street, a man came running up to witness and 
said “I almost hit that boy myself”, the said testimony having been 
offered as a part of the res gestce. 

2. In refusing defendant’s instruction No. 1. 

3. In refusing defendant’s instruction No. 3. 

4. In refusing defendant’s instruction No. 4. 
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5. In refusing defendant’s instruction No. 6. 

6. In refusing defendant’s instruction No. 7. 

7. In instructing the jury that the doctrine of last fair chance was 
applicable to the case under the facts and circumstances as shown 
by the testimony. 

ROGER J. WIIITEFORD, 
ABNER H. FERGUSON, 

Attorneys for Defendant. 

17 Designation of Record. 

Filed January 3, 1923. 

******* 

The Clerk will please include in the transcript of record on appeal 
the following papers: 

In Law No. 65917. 

1. Declaration (in full). 

2. Plea (in full). 

3. Joinder of issue, note of issue, and notice of trial (in full). 

4. Motion to amend declaration (in full). 

5. Order granting leave to amend declaration (memorandum). 

6. Order of consolidation with Law No. 65926 (memorandum). 

7. Jury sworn (memorandum). 

8. Verdict for plaintiff (memorandum). 

9. Motion for new trial (memorandum). 

10. Order overruling motion (memorandum). 

11. Judgment on verdict (memorandum). 

12. Appeal noted and supersedeas undertaking $9,000.00, filed 
and approved (memorandum). 

13. Bill of exceptions (in full). 


In Law No. 65926. 

1. Declaration (in full). 

2. Plea (in full). 

3. Joinder of issue, note of issue, and notice of trial (in full). 

4. Motion to amend declaration (in full). 

18 5. Order granting leave to amend declaration (memo¬ 

randum). 

6. Order of consolidation with Law No. 65917 (memorandum). 

7. Jury sworn (memorandum). 

8. Verdict (memorandum). 

9. Motion for new trial filed (memorandum). 

10. Order overruling motion for new trial (memorandum). 

11. Judgment (memorandum). 

12. Appeal noted and supersedeas undertaking for $3,500.00, 
filed and approved (memorandum). 
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13. Assignment of errors (in full). 

14. This designation (in full). 

ABNER H. FERGUSON, 
ROGER J. WHITEFORD, 

Attorneys for Defendant. 

This designation 0. K. 

\V. J. LAMBERT, 

R. H. YEATMAN, 

Attys. for Pltff. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 18, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of 
which are made part of this transcript, in cause No. 65917 at Law, 
wherein Billingsley Pogue, an infant, by his father and next friend, 
Robert S. Pogue, is Plaintiff and Sterrett & Fleming, a corporation, 
is Defendant; and cause No. 65926 at Law, wherein Robert S. 
Pogue is Plaintiff and Sterrett & Fleming, a corporation, is De¬ 
fendant, as the same remain upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, 
this 24th day of January, 1923. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 
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20 In the Supreme Court of the District of Columbia. 

No. 65917. 

Billingsley Pogue, Plaintiff, 
vs. 

Sterrett & Fleming, Defendant. 

No. 65926. 

Rorert S. Pogue, Plaintiff, 
vs. 

Sterrett & Fleming, Defendant. 

Bill of Exceptions. 

Be it remembered that these causes came on for trial before Mr. 
Justice Stafford and a jury. The cases were consolidated for trial 
and tried together on April 24th and April 25th, 1922. There 
were present on behalf of the plaintiff, Mr. Wilton J. Lambert and 
Mr. Rudolph II. Yeatman, and on behalf of the defendant, Mr. 
Roger J. Whiteford and Mr. G. Bowdoin Craighill and Mr. Abner 
II. Ferguson. 

Thereupon the jury was impaneled and sworn to try the issues 
joined between the plaintiffs and the defendants and the plaintiff 
to maintain the issue on his part joined, called as a witness Dr. 
Louis M. Cuvillier, who, being first duly sworn testified that he 
was a practicing dentist and had examined the teeth of the plaintiff 
Billingsley Pogue, on November 11th, 1921; that he found one tooth 
on the upper right hand side, a bicuspids, fractured and 

21 the enamel sheered off the two central upper incisors and • 
one lower central incisor; that the condition indicated that 

he had a heavy blow and that the absence of the enamel made his 
teeth extremely sensitive and in an almosct impossible condition to 
correct, at least at the present time; there is some chance that in 
the future there will be a loss of the entire tooth structure; that 
this condition involves pain. 

Thereupon Dr. William G. Reeves was called as a witness for 
the plaintiff and after being duly sworn testified that he was a sur¬ 
geon living in the District of Columbia. That he attended Bil¬ 
lingsley Pogue on or about January 31, 1921 and had known him 
and his family before that time. That he saw him at the Emer¬ 
gency Hospital about 8:45 p. m. and he was suffering from a com¬ 
pound fracture of the lower leg with both bones broken, the blood 
supply was very badly damaged; witness thoroughly cleaned the 
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wound and applied a cast from the hip inclosing his entire leg and 
foot with iron braces on each side. The fracture was a compound 
comminuted one which means that the bone was splintered, and 
a piece broken off which came to the outside. The dirt and every¬ 
thing was ground in the wound; after the cast was placed on a sus¬ 
pension apparatus was used. The wound had to be dressed twice 
a day for quite a while and then once a day and cleaned out; part 
of the muscle and skin was dead and he had no blood supply and 
there was an infection causing a sloughing of the tissue, the treat¬ 
ment was done by making a hole in the cast; there was a great 
deal of pain resulting from the treatment; he was suffering from a 
great physical shock manifested by a rapid pulse, paleness and a 
temperature which went up to about one hundred and three 
22 (103); it lasted about a week and he was very sick during 

that time; vou could not tell whether he would survive or 
not; he remained at the hospital twenty-five (25) days and then 
removed to his home where the hospital treatment was comtinued; 
plaintiff was given an anaesthetic when the east was changed; wit¬ 
ness saw him until April 12th, 1021; just prior to that time had 
an X-Rav taken and there was a certain amount of infection ex- 

t' 

tending up and down from the point of fracture; witness believed 
that it might be permanent thereafter; because of his condition he 
concluded to remove his leg, principally because of the effect on 
the general system; he had shown signs of infection principally 
kidney trouble; plaintiff was removed to the Emergency Hospital 
and his leg removed about four (4) inches below the knee. Dr. 


Charles S. While was in consultation at that time. At the expira¬ 
tion of two weeks plaintiff had recovered sufficiently, to be removed 
to his home; after the limb was removed it was necessary to put 
in rubber tubes in the end of the stump and that had to l>e dressed 
daily; they were there for two or three weeks; witness saw plaintiff 
continually up until he was able to use his artificial limb; the limb 
healed sufficiently for him to use his artificial limb about the 
middle of October; this could only be worn a part of the time as 
it produces irritation to the stump yet; his charges up to May 25th 
amounted to Five hundred forty-nine ($549.00) dollars; his gen¬ 
eral condition is quite good at the present time; he had a numl)er 
of bruises about his nose and chest and it was necessary to X-Rav 
his head and chest and back at the time of this injury, but it did 
not show any brakes in the bones. 


On cross-examination, the witness testified that the injured plain¬ 
tiff had been wearing an artificial limb since October. 1921. 
23 That he saw the injured plaintiff with it on within the last 
two months. Dr. White and the witness performed the 
operation together. The prospects are that the injured plaintiff 
will be able to wear his artificial limb in the future. 

Whereupon Dr. Charles S. White was called as a witness for the 
plaintiff and after being first duly sworn testified that he was a prac¬ 
ticing surgeon in the District of Columbia. That he took part in 
the operation at which the injured plaintiff's leg was amputated. 
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Several attempts were made to wire the bones together, but it would 
not heal. Upon cross-examination, the witness testified that he had 
not seen the injured plaintiff for six months and that the operation 
was sufficiently successful to permit the injured plaintiff to wear an 
artificial leg. 

Whereupon James Ward Lawyer was called as a witness for the 
plaintiff and after being first duly sworn testified the he was a 
chauffeur. That he witnessed the accident on January 31st, 1921 
when the injured plaintiff was injured; that it was between eight and 
nine o’clock in the evening and witness was parked on the south side 
of U Street just west of New Hampshire Avenue and facing east. 
Witness noticed the automobile of the defendant coming down Six¬ 
teenth Street at a pretty good rate of speed and just at that time, 
the injured plaintiff passed witness going east on a motorcycle. 
There were two automobile^ coming down Sixteenth Street; one was 
a small gas car and the other was an electric car, the latter being 
about 25 or maybe 30 feet behind the former. The gas car slowed 
up and crossed U Street, and went down New Hampshire Avenue 
and just as it slowed up and crossed U Street, the boy on the motor¬ 
cycle passed in front of it and the electric car coming down behind, 
caught the boy on the left front fender and carried him in a 

24 circular manner down Sixteenth Street to the east curb line 
about seventy-five feet (75) below the curb line of U Street. 

There it stripped the motorcycle and ran over the top of the curb and 
down the pavement about fifteen (15) or twenty (20) feet and 
stopped. Witness heard the boy scream and jumped out of his car 
and ran over as they were putting the boy into a Ford sedan to carry 
him to the hospital. At the time the gas car slowed up at U Street 
the electric car was to its left and the bov on the motorcvcle was 

i/ 

going east. When the gas car was on the car track, the electric car 
was just about—the north curb line of U Street. Its front wheels were 
just back of the rear of the gas car. At the time the gas car was on 
the track the electric car was over towards the center of 16th Street. 
The electric car was going, according to the judgment of the witness, 
about twenty or twenty-five miles an hour and did' not slow up in 
crossing the car tracks on U Street, or at any time before it hit the 
boy. The electric car was a glass enclosed car and there were two 
people in it. It was raining a little and the streets were slippery. 
Witness did not notice that the motorcycle had any difficulty in 
passing the gas car. It looked as though there were three or four 
feet between them as injured plaintiff passed. No signal was given 
by either of the cars on crossing the tracks. Witness did not know 
either the boy on the motorcycle or either of the occupants of the 
electric ear. He talked with one of the men in the electric car 
afterwards, but he did not know whether it was the driver or not. 
The motorcycle was not going very fast as it was going along U 
Street. The boy had just gotten on it behind his car and could not 
pick up much speed before the accident. The electric car struck 
the motorcycle at a point at about six feet below the south car 

25 track and about the center of Sixteenth Street, There is a 
man-hole on Sixteenth Street about half way between the 
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south curb line and the car tracks, he judges the distance between 
these two points is fifteen (15) feet. The tracks indicated that the 
boy went right over the man-hole. The point of the impact was 
about six feet south of the car track. The tracks indicated that the 
wheels of the electric car skidded after they got to the building line 
of U Street and all the wav across Sixteenth Street and when the 
machine came to a stop it was on the curbstone on the east side of 
16th Street about seventy-five feet below the curb; it went up on 
the curb and down on the payment about fifteen or twenty feet. 

On cross-examination the witness testified that his windshield was 
open as it was a bad rainy night and he could see through it. Wit¬ 
ness would judge that the injured plaintiiF was not going over three 
or four miles as he passed witness, because he could not get up much 
speed just starting the machine in that way. The time the accident 
happened, he was going, witness would judge, about eight or ten 
miles an hour; he kept straight ahead due east. Witness would not 
say that he swerved to the right to get around in front of the gas car; 
he came from the car track down about six feet below; he was about 
six feet from the car line when he was struck and he was on the edge 
of the car line or just south of the same when he passed the witness 
he was working that way and not making a short turn. When asked 
if the accident did not happen, as a matter of fact, at the building 
line of Sixteenth Street, the witness said “no, that is about where the 
wheels of the electric car started dragging.” Witness ad- 
26 mitted that he had signed a statment after his interview with 
Mr. Craighill, one of the counsel for the defendant, a day or so 
after the accident. Did not remember his face, but several people 
came to him after the accident, in fact the boy’s father and mother 
came. He did not remember whether he read the statement or 
whether Mr. Craighill read it to him, but at any rate, supposes he 
knew its contents as he never signs a statement unless he knows the 
contents. Thereupon, the statement was shown the witness and 
after reading it, he said that it refreshed his recollection and that he 
had stated that he should judge, the motorcycle was going about 
fifteen miles an hour; he would not be a good judge with the motor¬ 
cycle going from him. When asked if the witness wanted to change 
his testimony previously given that the motorcycle was going eight 
or ten miles an hour, he stated that it was impossible with the motor¬ 
cycle going from him to say how fast it was going, but upon further 
examination, witness testified that he said he should judge fifteen 
miles an hour; did not tell Mr. Craighill he could not estimate speed 
if going from him; was a little excited that night; witness further 
testified that he would not say positively that he was going that fast; 
that he used the words “fifteen miles an hour”; being asked why he 
fixed the speed at that time in those words and why he now refuses 
to set any time, replied “The reason why I refuse to fix any speed is, 
that I said a bit ago, and as 1 signed it at that time, and we will 
have to let it go as it is.” Being asked whether what he said at that 
time was true, witness replied, “Yes sir.” That to his best recollec¬ 
tion at that time and he does not want to change it; his recollection 
at that time is better than it is now. Witness then read the entire 
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statement which he had previously signed and testified “There are 
two words that are mistakes.” “Instead of ‘south curb line’ you have 
‘south building line’ and it was overlooked that night when I 

27 read it over” and which was in Mr. Craighill’s handwriting, 
that when he had stated in the paper that the collision oc¬ 
curred at the south building line, he meant the south curb line and 
that in every other particular it was a correct and true statement of 
what happened. When the attention of the witness was called to the 
fact that in the written statement he had said that the motorcycle as 
he approached Sixteenth Street speeded up and swerved to the right, 
he replied that that statement was true; that he had told the jury 
that the motorcycle went down toward the building line, he did not 
say how much it swerved; “if you call that swerving, it only hap¬ 
pened as it passed my car.” 

Witness further testified that when the motorcycle passed his ma¬ 
chine it was between him and the car track; the accident happened 
six feet to the south of the cast bound track and the plaintiff had to 
swerve to get down that far; the plaintiff was on the car line when he 
passed witness; being reminded by counsel that he stated that the 
motorcycle did not swerve, witness replied, “you can take that 
‘swerve’ in two ways; you can take it by going down to the center 
of U Street toward the curb lino, if you mean that, turning down or 
swerving. I said that 1 did not use the word ‘swerve,’ and I said, I 
did not want to”; being reminded that in the statement it is said 
that it swerved to the right until it was about to the south building 
line on U Street as plaintiff passed in front of the automobile and 
that witness had now stated that it was the curb line, witness replied, 
“As I say, there is a mistake, and I overlooked it in reading over 
that statement when I signed it.” ITis attention being called to that 
part of the statement which says “(he automobile did not miss him 
more than four feet, and just at that moment I saw a Detroit Electric 
of Sterret & Flemming also coming south on 16th Street pass 

28 to the west of the first automobile going between twenty and 
twenty-five miles per hour, and the front of the electric struck 

the motorcycle. The collision took place about on the south building 
line of U Street, and about in the middle or a little to the right of 
16th Street.” Witness replied that each time the building line was 
mentioned for curb line; it was mentioned three times and when he 
said curb line is where the electric car started to drag on the wheel. 
The attention of the witness was called to the fact that in his state¬ 
ment he had said the electric with the motorcycle in front of it ran 
over to the east curb of Sixteenth Street, striking the curb about 
fifty feet south of the south curb line of U Street and that in going 
over the curb, the electric ran over the boy and motorcycle up on 
the sidewalk and about twelve feet from the sidewalk before it 
stopped. That was to the best of his recollection at that time. Wit¬ 
ness testified that so far as he could remember, he testified on direct 
examination that the gas car slowed up by the track and then the 
front of the electric was at about the left rear wheel of the gas car. 
Witnesg then testified that when he first saw the electric, it was prob- 

3—3950 
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ably two hundred (200) foot up Sixteenth Street. Tn fact, he saw 
it come from back of the building that obstructed his view. It was 
perfectly visible to him. There was no obstacle between the boy on 
the motorcycle and the two automobiles. Witness would not say 
positively a certain number of miles at which the electric car was 
traveling, but as it was traveling in front of him he would have a 
better chance to judge the speed than one traveling away from 
him. 

29 “Q. On your direct examination you gave the distance as 

it went down 16th Street, as being seventy-five feet below the 
curb. Do you wish to change that estimate having had your recol¬ 
lection refreshed? A. Well, the way that I figured that, I was view¬ 
ing the place, after I got the summons, and I was standing back and 
looking at the place and I figured the distance as seventy-five feet. 
At that time I did not view the place at all that night, and I made 
that statement on that supposition T suppose that it was so. Of 
course, if he used a tape line and measured fifty or seventy-five feet, 
either one may be wrong. 

Q. Now, in your judgment, from the way you now give it, would 
it be from fifty to seventy-five feet? A. Yes, sir, I think it would be. ,, 

Witness further testified that he used the statement that most au¬ 
tomobiles on wet nights travelled rapidly; there are lots of automo¬ 
biles traveling fast on wet nights; they do not necessarily travel 
faster on wet nights than on other nights, but they were traveling at 
a good rate of speed down Sixteenth Street and usually do that; that 
they violate the speed law; that most of them that come down Six¬ 
teenth Street that night were violating the speed law; he does not 
mean that it is a custom to come down fast but it was fast for the 
condition of the street; if the streets had been dry, it would not 
have seemed so fast; a car going that fast would have more control 
on a dry night in ease someone got in their way; as a rule he drives 
considerably slower on wet streets than on dry streets and most of 
those cars were going more rapidly than ho would do. Witness 
further testified that when the gas car, the south bound gas car, was 
on the car tracks, the motorcycle was practically in front of it; he 
could not say that the front wheels were just off of the ear tracks, as 
far as he remembers the gas ear was right on the car tracks and the 
motorcycle passed in front of it; the motorcycle had finished cross¬ 
ing New Hampshire Avenue; could not tell whether tlie west 
80 side of New Hampshire Avenue would come in there, there 
is no curb line; it was right about the west curb line of Six¬ 
teenth Street where the machine was at the time; whereupon a plat 
of the scene of the accident was produced and witness’® attention was 
called to the same and witness testified that the southbound gas car 
had not crossed over the south car track; the front wheels were on the 
south track when the boy went in front of it; then the gas ear started 
to go down New Hampshire Avenue; at that point the motorcycle 
was about six feet from the car track and he passed in front of the 
gas car and he was just about a little east of the west curb line of 
Sixteenth Street and in front of the automobile; the gas car was 
coming just east of the curb line; of course, the boy was crossing the 
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curb line on Sixteenth Street and in front of the southbound auto¬ 
mobile which then was in Sixteenth Street. 

Upon redirect examination, the witnes testified that there was a 
piece of flesh on the left front spring and on the cross bar and axle of 
the automobile; that the car struck the motorcycle just east of the 
man hole indicated by the witness on the map. Witness testified 
that a wheel that is going sideways will make a much wider mark, 
a different mark than one that is going straight down, and that he 
observed the mark of the wheel of the motorcycle also; the wheels 
of the motorcycle and the wheels of the electric were quite different; 
they were plainly observable at that place; he observed the track of 
all four wheels of the electric. lie has found that when brakes arc 
put on an automobile on a wet surface that part of the wheels 

31 will stop and they will skid, if you do not give a great deal of 
attention to applying the brakes; the skidding he observed 

on the street indicated that the brakes had been applied; the wheels 
were not going sidewise but were going practically straight; it was 
not skidding sideways but in a circular way (indicating). After the 
accident happened there were several talking around at the point of 
the accident. Witness did not write out the statement that he signed; 
it was written in his presence; there was another gentleman present 
who came with the gentleman who took the statement; they were 
with him about one half hour or an hour, something like that; he 
had never seen any one of them before that he remembers. 

Whereupon the plaintiff produced as a witness Robert Lee Pogue. 
who after being duly sworn, testified that he was the father of 
Billingsly Pogue, the injured plaintiff, who was sixteen (16) years 
old at the time of the accident. The injured plaintiff was then at¬ 
tending school and worked after school was over from two o’clock 
until nine or ten or eleven o’clock at night. He was employed by the 
Dime Messenger Service to deliver messages on his motorcycle. He 
had been doing this work for three or four months. Witness first 
saw bis son after the accident when he was brought from the operat¬ 
ing room. He was then unconscious and under the influence of 
ether. He saw him every day while he was in the hospital and he 
was always in pain. Before the accident, his son turned over his 
earnings to the witness or his wife. The witness paid most of the 
bills incident to his illness of which he has compiled a list. Witness 
then testified to various items of expense in connection with the in¬ 
jured plaintiff’s illness aggregating in all $2,854.33, and in 

32 addition thereto, an item for loss of services for one year 
amounting to $1,551.25, during which time Billingsley was 

unable to work (p. 75). This last item was computed upon his 
average earnings of $4.25 a pay. 

Upon cross examination the witness testified that the motorcycle 
which the injured plaintiff had at the time of the accident was 
bought about a month or three weeks before the accident. He had 
one for about three or four months before that which he had traded 
in on this one. Witness went to the District Building with the 
injured plaintiff and he got his license to operate a motorcycle and 
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when asked if that was not the 6th or 7th of January, 1921 or 24 
days prior to the accident, he answered he guessed it was. Witness 
then testified that he must have been mistaken in testifying that the 
injured plaintiff had had a motorcycle for three four months before 
this accident, but that he bought the first motorcycle about the time 
he applied for the permit which was the time he started to ride the 
motorcycle. The injured plaintiff had had two motorcycles, the new 
one more than a week or ten days before the accident. Witness did 
not object to his son getting a motorcycle and he did not intend 
to quit the messenger work he was then doing on the day the acci¬ 
dent happened. He had been working for the Messenger Service 
Company for about two or three months. He worked there every 
day including Sundays. 

Whereupon the plaintiff produced Mrs. Dorothy Garner Pogue 
as a witness, who, after being first duly sworn testified that she was the 
mother of Billingsley Pogue, the injured plaintiff. She saw her 
son about one-half hour after the accident. He was then on the 
operating table. She stayed with him from the time he went 

33 to the hospital until he was brought home. During this 
time, he suffered more than anybody witness had ever seen. 

lie could not sleep at night at all for the first two weeks unless un¬ 
der the influence of morphia. He suffered great pain when his 
wound was dressed. After he was taken home, he had a nurse, 
but witness was always with him. He had pain between the first 
time he was at the hospital and when he was taken back the second 
time, but it did not affect his sleep except one night. He was in the 
hospital 14 days after his leg was amputated; was in bed for about 
two months after he came home the second time. After he got out 
of bed, he got around in a rolling chair and then on crutches until 
about October when he began using an artificial leg. He was not able 
to wear this regularly, because of sores. 

On cross-examination, the witness testified that her son was born 
October 6, 1904. She had never heard that her son intended to quit 
working for the Dime Messenger Service on the day the accident 
happened. Witness had objected to his working for the Messenger 
Company, but never forbade him doing so. 

Whereupon Louis Daniel Redmond, a witness for the plaintiff, 
after being first duly sworn testified that he did not see the accident, 
but came up afterwards. He did not see the injured boy, but saw the 
electric car on the east side of Sixteenth Street. 

Whereupon Samuel Mensh, a witness for the plaintiff after be¬ 
ing duly sworn testified that he was employed by the defendant, 
in January, 1921 as a chaser. He was in the electric car that was 
in the accident, but was not driving it. It was driven by Mr. Kings- 
man, who was employed by Sterrett & Fleming. It was there- 

34 upon admitted by defendant that the car that struck Billings¬ 
ley Pogue belonged to it and was on its business (p. 88). 
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Thereupon the plaintiff Billingsley Pogue after being first duly 
sworn testified that he was sixteen years old in January 1921, and 
was at that time employed as a messenger of the Dime Messenger 
Service, where he had been employed for about three months, and 
was earning about $4.25 a day. He had used a motorcycle about a 
month and a half before the accident, and had worked there several 
times before on a bicycle, this time had been there about two months. 
He had two motorcycles; got the first one about the 16th of December 
1920, and had it for about a month. He traded it in for a new one. 
He had been operating a motorcycle, off and on, at least two weeks 
before he got his first motorcycle. On the evening of January 31st 
he went to a store on You Street just west of Sixteenth to get a 
package to be delivered. He, came out of the store, pulled his 
motor out, and watched, and there was not a car in sight. He waited 
for the cars to pass, and when he got up at a point indicated on the 
plat, he saw the gas-car. It hesitated for him to go by and he started 
on. And when he got in between two manholes shown on the plat 
the electric car caught him. Witness was lying over by the sidewalk 
at a point indicated on the plat. The electric car was on the left 
hand side of the gas car, or the side farthest from witness, and it 
came so that the gas car was between the witness and the electric car. 
Witness could swear both cars were going twenty-five because the 
first time he saw the gas car it slowed up when it saw him, and the 
other car came on; it did not stop at all. When the witness came 
out in the street he noticed a gas car standing there. Wit- 
35 ness does not remember much after he was struck, only when 
they were putting him in and they all asked if there were any 
witnesses and Mr. Lawyer was the only man that gave his name. The 
electric car did not sound anv bell and witness could swear that it 

%j 

did not have any lights. Witness was in the hospital the first time 
twenty-five days, during which time he suffered great pain. In addi¬ 
tion to the injury to his leg, his linger was hurt, his nose was mashed, 
his mouth and cheeks were broken up. A few days after the acci¬ 
dent they operated on him again and put his leg in a cast. The 
pain was not as had after about three days. Witness has an artificial 
leg but suffers pain in damp or wet weather. Sometimes witness has 
to use a crutch or cane now. Witness then testified as follows: “When 
I saw the car it was right on me, and when I shot out and tried to 
get out of the way they had me in a sort of pocket, and I put on the 
gas and tried to get out of the way, but it caught me. I think they 
hit me this way (indicating). They hit me on the leg right in the 
middle of the bumper and the iron rod and sort of slipped off and 
the head light hit me, the part—going around to the hospital I felt 
glass in my head. It seemed like there was glass on my head.” 
When witness was asked whether the man in the machine put on 
his brakes he testified that he heard a screeching noise, but he did not 
know whether that was the motorcycle or the machine. But the 
machine did not seem to stop any. It threw witness in the air, run¬ 
ning over the top of him when it hit the curb. Up to the time it ran 
over him, it had him pinned in on the motorcycle and it would sort 
of swing witness up and he would come down on his back (illustrat- 
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ing). Witness thought he saw the electric down on the side- 

36 walk after it finally stopped. 

On cross examination the witness testified that he thought 
he got his permit on January 7th, but had taken his examination 
before that, and the gentleman down there gave him the right to 
drive. At that time he was sixteen years old. A man at the Dis¬ 
trict Building had told him before that that it would be al-right for 
him to drive—but he didn’t get a written permit until January 7th. 

There were no automobiles coming down Sixteenth Street when 
witness came out of the store, and he didn’t see them until he got 
to the curb line of New Hampshire Avenue. Witness was then 
traveling on a line direct with the manhole and there were no auto¬ 
mobiles in sight on Sixteenth Street when witness got to a point 
opposite the junction of the curb line and New Hampshire Avenue. 
When witness first saw the gas car the other car was right on the 
side of it and the front end of the gas car was within a couple of 
feet of the north rail of the westbound track going south. The gas 
car had lights on it, and the electric was out of the witness’ view 
until it passed the other car. Witness did not see the electric car 
when he first saw the gas car. He pulled out in front of the gas car 
and the electric car was right on it. When he crossed in front of 
the gas car he was not in any danger of striking it. Witness passed 
ten or twelve feet in front of gas car and it was then about two feet 
the other side of the north rail on the westbound track. When wit¬ 
ness was about four feet west of the manhole the gas car was about 
two feet beyond the westbound track and witness did not see the 
electric until he crossed in front of the gas car. Witness never saw 
the gas car until it was two feet north of tlie westbound track, but 
it slowed up for him to pass and he did not see either of these 

37 vehicles until he got to the corner although he looked up 
Sixteenth Street. The gas ear was coming right fast but 

managed to slow up. Witness is positive there were no lights on 
the electric car. The electric car was right on witness the moment 
he passed the gas car and he looked up to see if there was any other 
car, and the electric car did not have any lights and was right on 
him. The motorcycle was lighted with a coal oil lamp carried on 
the left hand fork. Witness saw the gas car move a^out 8 feet from 
the time he first saw it until he crossed in front of it. Witness in¬ 
dicated a point on the map where the accident happened which 
was just east of the manhole. From the speed of the gas car witness 
would sav the electric car was going between 25 and 30 miles an 
hour. Witness did not swerve until he got right in front of the 
electric car. Witness did not keep a record of his earnings, but the 
company did. He cot half of the fee for delivering messages, and 
the company got the other half. This would average along two 
dollars in an evening. Witness went to Stewart’s Business College 
and got out about one o’clock He is now working at the Southern 
Railway for $55.00 per month, and has been there for about two 
months. 
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On re-direct examination the witness testified that when he got 
on his motorcycle he started in low and was in high when he was 
struck. He was not going more than ten miles an hour, lie is 
putting carbon in an abstracting machine at the Southern Railway. 

.James Ward Lawyer, a witness theretofore called by the plain- 
till' was put on the stand for further examination, and testified that 
he did not see any lights on the electric car when it passed by. 
When he went over and it was pulled off the curb there were no 
lights on it. 

38 Upon cross examination the witness testified that he first 

disovered the fact that there were no lights on the car when 
he went over to where it was immediately after the accident. He 

V 

did not tell this to Mr. Craighill the next night because Mr. Craig- 
liill did not ask him. He did not remember that he had told any- 
1 ody about the absence of lights unless it was the last few days, and 
lie could not remember who it was he told then. Witness had not 
talked to anybody about the lights since his previous testimony until 
about 10:80 this morning, when he was asked if there were any 
lights. Witness saw the electric while it was quite a considerable 
distance up Sixteenth Street behind the gas car, but could not say 
that it had any lights on it. He did not pay much attention to it. 
From the angle witness was sitting lie could not see whether the 
lights were on or not. There were no lights on the side of the elec¬ 
tric. They were in front of the fenders in about the same position 
as lights are on a gas car, except a little lower. Witness was sure 
that was where the lights were on this car because he saw them after 
the accident when one of them was smashed. Could not say there 
were not lights on either of the cars although he observed them as 
they came down Sixteenth Street. 

Witness does not remember having seen Mr. Fleming of the de¬ 
fendant company at Mr. Pogue’s house. He does not remember 
Mr. Fleming asking him how he knew it was an electric he saw 
coming down Sixteenth Street and his replying that he knew it be¬ 
cause of the fancy side-lights. Witness does not remember going 
to Mrs. Pogue’s house at her request to talk over the case with her 
and Mr. Fleming. 

On redirect examination witness testified that Mr. Fleming came 
to his house the night after the accident or near about that 
89 time, and recently, one day of the week before the trial, and 
on the Saturday before the trial he hired witness’ car and 
then went up and viewed the scene of the accident. Mr. Montgom¬ 
ery was with Mr. Fleming at that time. Mr. Fleming demonstrated 
to him how the electric car would pull if the current was not turned 
off. At that time there was a dispute about whether the accident 
happened at the curb line, or the building line. Mr. Montgomery 
stated that he came down and viewed the place after the accident 
and saw the place where the wheels had dragged starting at the 
building line, and stated to witness that was where the accident hap¬ 
pened. Witness stated to him that it was near the curb line just 
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above, instead of the building line Montgomery said all the state¬ 
ments agreed but that part of the statement which said the building 
line and witness claimed it was the curb line, or near about the curb 
line; just east of the manhole there. Witness hired Mr. Fleming 
his car for which he was paid two hours although witness only asked 
for one hour’s fare. 

On recross examination witness testified that Mr. Fleming came 
up and asked him if he was busy, to which he replied that he was 
expecting a phone call. Mr. Fleming then asked him how about 
hiring his car to take a drive, and witness replied that if he wanted 
the car, all right. There was nothing said about going to the scene 
of the accident until after they started, when witness suggested if 
they liked he would drive to the scene of the accident. When they 
got there witness pointed out the man hole and told Mr. Fleming 
just about where the accident happened. lie also stated that he did 
not remember saying that whatever he had said in his written state¬ 
ment was the truth. 

Witness knew Mr. Fleming had a good many automobiles 

40 and he imagined when they hired the car that it was about 
seeing the place of the accident. Mr. Fleming had said to 

him a couple of days before this that he wanted him to go up to 
the place where the accident happened and get the facts, and tell 
the truth about the accident; but he did not say that when he came 
up to hire the car. The occasion on which Mr. Fleming told wit¬ 
ness that he wanted him to go up to the scene of the accident was 
Thursday before the trial, when Mr. Fleming came to his home, and 
that Mr. Fleming had been there twice recentlv. At that time he 
asked me to go to their office and read the statement I had made in 
order to get my mind refreshed on it. Witness told him that he 
did not know when he could come, that he was busy, and that it 
was just a question of when he would be idle. Mr. Fleming had 
never hired his car before that occasion and had never hired one 
since. 

Thereupon the defendant to maintain the issues on its part 
join- called as a witness Joseph C. Elbert, an assistant engineer 
in the Surface Divison of the District, who testified that he prepared 
a map showing the location of the intersection of Sixteenth and U 
Streets at New Hampshire Avenue which was exhibited before the 
jury. The map is drawn to a scale of twenty feet to the inch; it 
shows that Sixteenth Street is forty-nine feet wide from curb to 
curb; U Street is 49.9 feet wide from curb to curb; the distance 
from the south curb line of U Street to the south building line is 
22.55 feet; the distance from the south rail of the eastbound track 
to the south curb line of U Street is 14.55 feet; the distance from a 
point midway of the store on the southwest corner of New 

41 Hampshire Avenue and U Street out to the west curb line 
of Sixteenth Street is 117 feet; from a point a foot or two 

south of the east rail, and opposite the corner building line at the 
southwest corner of New Hampshire Avenue and U Street w T here 
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the building line intersects with the rail, you can see up Sixteenth 
Street from 80 to 150 feet, and 150 feet from the car track; from 
a point at the middle of the store on the southwest corner of New 
Hampshire Avenue and U Street and midway between the south 
rail on the curb line, you can see up Sixteenth Street 157 feet, that 
is from the center line of Sixteenth Street and the rail. On cross 
examination witness testified that the distance from the rail to the 
manhole was 9.8 feet to the center. 

Thereupon Samuel Mensh, witness for the defendant, after be¬ 
ing duly sworn testified that he was employed by the defendant on 
January 31st, 1921, and was an occupant of the electric car that 
was involved in the accident ; that Mr. Kingman was also in the car 
and was driving. They were going from defendant’s garage on 
Champlain Street to 1509 Sixteenth Street to get a car. They went 
down Champlain Street to V, then out V to Sixteenth Street, and 
down Sixteenth Street. There were two seats in the car, the driv¬ 
ing seat and another small seat in front which was folded up. 
Witness was sitting in the back seat which holds three people. 
There was not a speedometer on the car but witness would judge 
that they slowed down to about ten miles an hour, because the car 
tracks were rough. He cannot say exactly. They were following 
another car and witness estimated they were going about eighteen 
miles an hour before they reached the car track and then 
42 pulled off the current. Witness did not see the boy on the 
motorcycle before the accident happened. Just as they got 
across the street to the curb line down Sixteenth Street witness heard 
a thump and turned around to see what was the matter and then 
saw the boy and the motorcycle. The electric car then took a direct 
turn right over to the east side of Sixteenth Street and when the 
electric car stopped the front wheels were on the pavement between 
two trees. Witness got out before the car stopped. When the car 
stopped the bov and the motorcycle were about eight or ten feet 
back of it. Witness picked the boy up and put him in a Ford 
sedan that happened to come by and stopped, and took him to the 
hospital. When the collision occurred the impact took the handle 
bar out of Kingman’s hands and it shot forward toward the wind 
shield, which made the car go straight across, and witness jumped 
out. Kingman, who was driving the car, had his hands oft' the con¬ 
troller and was trying to get tiie steering bar back in his hands. 
There is a steering bar and controlling bar both on the car. The 
controlling bar is on the top and not quite half as long as the steer¬ 
ing bar, and in operating the left hand is used for the controller 
and the right hand for the steering bar. When the current is on 
the controller bar is parallel with the steering bar, but there are five 
points, and when it is on the fifth point the controller bar is at right 
angles with the steering bar and forward. When the car turns to 
the left the steering bar goes forward. The lights were lighted 
on the car at the time of the accident. There are two large lights 
that can be seen from the side and the front. They are above the 
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hood of the cowl. The lights were lighted both before, at the 
43 time of, and after the accident. Neither of the lights were 
broken during the collision. 

Thereupon, out of the hearing of the jury, counsel for the de¬ 
fendant offered to prove by the witness then on the stand that 
immediately upon the happening of the accident the witness 
jumped out before the electric car had got to a full stop and while 
the plaintiff was still lying on the street. And at that time an¬ 
other man came running up and said: “I almost hit that boy 
myself.” The testimony was offered as a part of the res gestx, and 
to show that the boy had got in front of the gas car and was saved 
by the abilitv of the man who made the statement. To this testi- 
mony counsel for the plaintiff objected, which objection was sus¬ 
tained and thereupon an exception noted by counsel for the de¬ 
fendant. 

Thereupon the witness further testified that some of the cars used 
!>v the defendant as chasers had headlights in addition to the lights 
he had described, and some of them didn’t; that he did not recall 
whether this car had the additional headlights or not. 

On cross examination witness testified that he had been working 
for the defendant as a chaser nearly a year before the accident, and 
was still there doing the same work; that he was seventeen years 
old in January, 1921. The car which was in the collision was not a 
large type Detroit electric, which is a double drive. This car was 
a single drive, and so far as the seating capacity and the interior of 
the car is concerned, the single car is as large as the double drive, 
the only difference being that a double drive machine can be driven 
either from the front seat or from the back seat. The car in ques¬ 
tion was a left hand drive. Witness was sitting about the center 
of the car. looking over the shoulder of the driver who was 
-14 on the left hand side. There was nothing to prevent witness 
from sitting on the right hand of the car so that he would 
not have to look over the shoulder of the driver. From the position 
l e was sitting in he would have to look over the driver’s right hand 
s boulder. Witness from his position could see everything in front. 
There was nothing in the car to the right of the witness. Witness 
testified that the steering wheel has nothing to do with the motor 
power of the car but merely steers the wheel. About four inches 
above the steering bar is the controller bar, and the speed of the car 
is controlled by pushing the controller bar forward. The car being 
u-ed at the time of the accident did not have a magnetic brake. It 
had been taken off. It had no brake but the foot brake. With a 
magnetic brake, when the controller is in neutral, you could bring 
the controller back instead of forward, and that would brake the car 


magnetically. Witness had been driving the car right along until 
that night, and knew it had no magnetic brake. The foot, brake 
was all that was necessary. Cars of the period of the car in question 
did not generally have magnetic brakes. It was a prettv old car. 
Witness testified that solid tires are much more apt to skid on a wet 
pavement than pneumatic tires, and that much more care has to be 
taken to drive them in wet weather than when you have pneumatic 
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tires. The speed of the ear depended upon how many notches the 
controller bar was pushed forward, and the controller bar was 
managed entirely by the left hand and the steering bar had no 
connection with it. The car was going down Sixteenth Street on 
the west side. Witness first saw the gas car when they came 
45 out of V Street. They slowed up for the gas car to go by 
them and followed him down at approximately the same 
speed the gas car had. When they got to the car tracks the gas car 
slowed up a little and went down New Hampshire Avenue and they 
were on their way down Sixteenth Street; the gas car was in front 
of the electric car when thev crossed the tracks. Witness did not 
know how many notches of power the driver built up in coming down 
Sixteenth Street. They were going down an incline from the time 
they got into Sixteenth Street at V Street. The electric ear was 
not going '25 miles an hour, even coming down Sixteenth Street from 
Florida Avenue to You Street, which is not a very steep incline. 
Witness docs not know whether he could take the electric car in 
question and start down Sixteenth Street, starting at the top of the 
hill, and make forty miles an hour by the time he got to Florida 
Avenue. Witness was not paying any particular attention to the 
speed on this particular occasion. They were just driving behind 
the gas car and were not doing a very good rate of speed because the 
street was wet and the car tracks were in bad condition. When 
the gas car started on the car tracks the electric car was about a car’s 
length behind he judges. He was not paying particular attention 
to that; that was up to the driver. When they started to cross the 
car tracks the controller was put in neutral and was not put on until 
after they crossed the ear track and down as far as the building line 
on Sixteenth Street. They just coasted across. Witness noticed this 
because it. was a dark night and when you get to a corner you 
naturally pay more attention. Witness knows there was not 
4l> even one notch put on because he did not hear it click. You 
could hear that click whether you were listening or not. 
Witness would not judge they were doing more than eight or ten 
miles an hour when they cro-sed the tracks. The driver began to 
build up the speed between the curb and building line. At that 
time lie put the whole five notches on. At this point there is no 
incline at all, but the street is about level. Witness did not notice 
the driver check otf any of the notches of speed before the car 
smashed into the curb, because his time was taken up. He expected 
to see the wheels flying off somewhere and looked back and saw the 
boy lying there and jumped out of the car before it stopped. Witness 
did not see anything in front of the car that it hit and if it hit that 
motorcycle it did so without witness seeing it. Witness jumped out 
when the first two wheels hit the curb before the last two hit. Wit¬ 
ness knows that some machines, such as he was riding in, had head¬ 
lights, but they were only used for bright lights, which are not sup¬ 
posed to be used in the city. In the city you are supposed to use 
these top lights. He does not recall whether there were lights of this 
character on that car or not. If there were lights of that character on 
the car would not tell whether either one or both were broken. The 
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electric car was just at the rear end of the gas car as the gas car touched 
the north rail. They were not passing him to the east but were back 
of him. The electric car had a glass front and glass sides, which were 
down. 

On re-direct examination the witness testified that there was no 
moisture on the glass front but it was perfectly clear and witness 
could see through it. 

On re-cross examination the witness testified that it was not 
47 raining at the time of the accident, although it had been rain¬ 
ing, so there was nothing to prevent witness from seeing what 
the machine struck if he was looking forward. 


Thereupon Howard Irving Kingman, a witness for the defend¬ 
ant, after being duly sworn testified that he was employed bv the 
defendant on January 31st, 1921, and was driving the electric 
automobile which collided with the injured plaintiff at Sixteenth 
Street and You Street on that evening. Witness had come from 
Sterrett & Fleming’s garage and was going to 1509 Sixteenth Street 
to get another car to take back to the garage. The lights on the 
electric car are located at the ends of the wind shield and were lighted 
at that time. There was one headlight on the car which had been 
there for six months. The headlights were never used in the City. 
The two lights near the wind shield were visible both from the front 
and the side of the car, and are a big, round light. They were 
lighted after the accident was over also. Witness came down Chain- 
plain Street from defendant’s garage to Y Street and east on V 
Street to Sixteenth and south on Sixteenth. When witness came out 
of V Street into Sixteenth he fell in behind another car and followed 
right behind it to You street. Witness would judge he was going 
about eight to twelve miles an hour down Sixteenth Street from Y 
to You Streets. As Witness came to Sixteenth and You Streets the 
gas car was just in front of him and turned to go down New Hamp¬ 
shire Avenue and as he went down witness went straight alongside 
of him, witness’ front wheels were even with his back wheels. As 
witness came into You Street he made observation to see 
48 whether there was anv traffic east or west bound on You 
Street and slowed down and pulled the current off. He did 
not see any vehicles crossing Sixteenth Street at You, cither east 
or west, as he came into it. Neither did he see anv vehicle traveling 
in an ensterlv direction on You Street as he crossed the car tracks. 
The collision with the injured plaintiff took place after witness had 
crossed You Street and at about the south building line of You 
Street. The collision took the steering bar out of witness’ hand, and 
the car started to go right across the street to the east. As it did 
this witness grabbed the steering bar and tried to straighten it, but 


could not do so. Witness put the power on the car after he crossed 
the car tracks, and the power was on at the time of the collision. 
Witness did not know he had struck the injured plaintiff until the 
electric stopped and he got out and saw the boy and the motorcycle. 
At the time of the collision all witness saw was something like a 
flash in front of him and it took the steering bar right out of his 
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hand. At the time of the collision he saw something that he 
thought was the injured plaintiff’s cap fly by in front of him. The 
motorcycle was a small Cleveland make and would stand at the 
highest point not over three and a half feet from the ground. After 
the impact witness forgot all about the power for a minute and tried 
to straighten the car up to keep it from going to the left hand side 
of the street. He put both hands on the steering wheel and put on 
the brake. The power pulled the car with the brakes on. When 
witness got out of the car after the accident the injured plaintiff was 
lying up against the curb about ten feet behind the machine, and 
the witness Mensh and this witness picked him up, put him in 
somebody’s car and took him to the hospital. Witness took 

49 the car he was driving off the sidewalk and set it on the 
curb. The policeman told witness and Mensh to wait there. 

They later took it to the garage with the officer’s permission. At 
the time of the impact the witness had gained a little speed but could 
not sav how much, lie was not running the whole time over twelve 
miles an hour. Witness did not observe any lights on the motorcycle 
before the accident happened. He examined the motorcycle after¬ 
wards and found the kerosene light was knocked off. 

Upon cross-examination the witness testified that he had been 
with the defendant three times, about six months each time. At 
the time of the accident was the third time he was with them, and 
lie remained with them about one month after the accident. He is 
now an electrician and works with Mr. Burton at 1915 Pennsyl¬ 
vania Avenue. On the night of the accident witness had left the 
garage in company with Mr. Mensh, whom he had known for 
around two years. When they came down Sixteenth Street wit¬ 
ness was sitting in front and Mensh was sitting in the back, so 
that for witness to see Mensh he would have to turn his head. 
Witness was sitting on the left, and this was one of the large 
electrics with four or five seats. The controller sits just above the 
steering rod. In building up the power the controller is moved 
forward from point to point, and in doing so it makes a little noise 
that anybody on the car could hear. In driving an electric you 
are constantly grading the power. There is nothing to prevent the 
driver from moving the controller, whether or not his other hand 
was on the steering gear. Witness was not talking to Mensh the 
night of the accident. Witness would not drive an electric 

50 at the fastest over about 22 miles an hour. The car he was 
driving would not go faster than that on the level, but the 

rule would not apply going down grade. An electric car will coast 
down grade as fast as a gas car. Having the power on an electric 
car does not assist the speed going down grade. By this, witness 
means after the car has reached the full limit of its power. Then 
witness reached the car tracks he does not remember whether he 
was gaining on the gas car or not. After witness got across the 
track his front wheels were about even with the back wheels of 
the gas car. After they got across the car tracks the gas car swung 
to the right and the witness was going straight ahead. Witness 
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did not see any machine at Sixteenth and You except the gas car 
in front of him and possibly a car standing at New Hampshire 
Avenue and You Street. Witness did not see what his car had 
hit at all. After he got over the tracks he built up his power to 
live notches, which was his full power. The first witness knew of the 
collision was that he felt a jolt and the bar went out of his hands. 
When the knock came witness’ hand was still on the controller, 
and there was no difiicultv in moving the controller backwards and 
forwards. The steering rod is more sensitive on a solid tire wheel 
than on a pneumatic tire, and a solid tire wheel is more apt to 
skid on wet pavements than a pneumatic tire. Witness knew at 
the time the steering gear went out of his hand that he had his 
power on; but it happened in a flash and he didn’t think to take 
the power off before he tried to straighten the car. He didn’t 
make any attempt to take the power olf but applied the brakes. 
Witness did not know at that time that applying the brakes with 
the controller on would be ineffective as he had never tried 
51 it before. He was not able to stop the car in that way on 
this occasion. He took the power olf just as the ear hit the 
curb. Whatever distance he went from the time he struck the 
motorcycle up to the time he hit the curb, the power was still on 
live points. Witness came down Sixteenth Street on the west side 
of the Street, about ten feet away from the west curb, and at the 
time of the accident witness was in a position about ten feet cast of 
the west curb line of Sixteenth Street. 


On re-direct examination he testified that after his car stopped 
the sidewalk it was approximately fifteen or twenty feet south 

_ii.i. _v_ _ t 
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of the south curb line of You Street. 


Thereupon Robert F. Fleming, a witness for the defendant, 
after being duly sworn testified that he is the President of the de¬ 
fendant company. The first time witness saw the witness Lawyer, 
who testified for the plaintiff was in May following the accident. 
When witness went over to Mr. Pogue’s house to inquire about the 


injured plaintiff Mrs. Pogue called Mr. Lawyer on the phone and 
asked him to come up there. He did so. and witness had a conver¬ 


sation with I.awver after tliev had left the house and while on the 

i » 

front porch and pavement. Lawyer said to him, on that occasion, 
that he knew it was an electric because of the lights that were on 


it. Witness was not present with Mr. Craighill the day after the 
accident when Mr. Lawyer gave the written statement mentioned 
earlier in the trial. Witness saw Mr. Lawyer on the Thursday 
before the trial. On that afternoon Mr. Montgomery, employed by 
the defendant and the witness, drove by Mr. Lawyer’s house to see 
him. He was working on his car but stopped and talked to wit¬ 
ness. Witness told him he would like to talk to him about the 


case and wanted him to go with witness to the scene of the acci¬ 
dent so that he could refresh his memory in order that he 
52 might be able to tell the truth about the accident when he 
got on the witness stand. He told witness he could not go 
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then as he had to meet a boat coming in from Norfolk. Witness 
next, saw him the following Saturday morning, after Lawyer had 
told him that he would be at Tenth and the Avenue that morning. 
Witness asked Lawyer if he would go to the place of the accident 
and Lawyer said he was busy. Witness told him he would be glad 
to hire his car for a couple of hours, and he then consented to go. 
Witness asked him to come back to Mr. Whiteford’s office so he 
could read the statement he had made; but he refused to do so. 
Lawyer told him at that time that as far as he could remember 
the accident happened at the south curb line and not the building 
line, as appeared from his statement; that that word was wrong, 
lie said the statement he had made was correct. Witness did not 
hire Lawyer’s car for one hour and pay him for two. When they 
got back to his stand they found they had had the car for more 
than an hour, and as Lawyer told him his fare was $3.00 an hour 
witness give him $(3.00. On an electric car the steering rod con¬ 
nects with the front wheel by a direct lever arrangement. It is 
different from a gasoline car in that if you got hold of the front 
wheels of a gas car and try to turn them the steering wheel will 
not turn because they are driven through a worm of the car and 
you cannot drive them backwards; while in an electric car there 
is simply a post running up and down held by bearings, and there 
is a lever which is fastened to a rod which is fastened to another 
lever that is on the wheel. When vou turn that lever it turns the 
wheel. A comparatively easy blow against the wheels of an electric 
car will throw the steering gear out of the driver's hands. Wit¬ 
ness made tests of this by placing the front wheels of the car on a 
wet surface. Witness took hold of the front wheels and Mr. 
53 Montgomery got into the car and held the steering rod. 

Witness hit the wheel and it threw the steering rod out of 
Montgomery’s hand. The defendant company had a customer who 
had his ribs broken because the steering rod flew out of his hands 
when the wheels struck something, and struck him in the ribs. 
Witness brought a car of the same model as the one involved in the 
accident, to court, with lights on it similar to the ones on that car. 
Witness said the car was on the street just outside the window. 
He pointed it out to the jury. 

On cross examination the witness testified that the car just pointed 
out to the jury had four lights, the two lights at the bottom of the 
wind shields and two regular search lights in front. The search 
lights protrude out beyond the battery box. When Mr. Lawyer and 
witness were at the scene of the accident Lawyer pointed out the 
place where the accident occurred, and said it was in the vicinity of 
the curb line, and when witness called his attention to the fact that 
he had said “building line” in his statement, Lawyer told him that 
was incorrect, he thought the word was wrong in the statement. 
Lawyer pointed out to witness a position on the ground, and after 
looking around told witness that that was his opinion where it oc¬ 
curred. Lawyer located the man hole in the street which was about 
seven feet from the track. The machine shown to the jury has 
solid tires and no magnetic brakes. They were put on later models. 
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If any part of the foot caught the ratchet it would lock the brakes, 
and you could not take the brake off before you put the controller 
back in neutral. 

54 Thereupon the defendant offered in evidence sub-section 

“A” of Section 0, and sub-section “I” of Section 11 of the 
Police Regulations, which read as follows: 

“Except as hereinafter provided, when two or more vehicles reach 
a highway intersection in any part of the District of Columbia at ap¬ 
proximately the same time, the vehicle approaching said intersection 
from the right shall have the right-of-way over the vehicle or ve¬ 
hicles approaching from the left.” 

“A vehicle shall not follow another vehicle or street car closer 
than fifteen feet.” 

Thereupon the defendant requested the Court to grant the follow¬ 
ing instructions: 


Defendant's Instructions No. 1. 

“Upon consideration of all the evidence in the case the jury are 
instructed that their verdict should be for the defendant.” 

This instruction was refused by the Court, to which ruling the 
defendant duly excepted. 

Defendant's Instructions No. 3. 

“The jury are instructed that it was the duty of the plain- 
55 tiff to exercise for his own safety the cars of a reasonably 
prudent careful person under all circumstances, and if you 
believe that the plaintiff failed to exercise such care, then you are in¬ 
structed that he was guilty of negligence, and if that negligence con¬ 
tributed to the accident in question, then your verdict should be for 
the defendant.” 

This instruction was refused by the Court, to which ruling the de¬ 
fendant duly excepted. 

Defendant's Instruction No. 4. 

“The jury are instructed that if they believe from the evidence 
that the accident was the result of the combined negligence of both 
the plaintiff and defendant, then your verdict should be for the de¬ 
fendant.” 

This instruction was refused bv the Court, to which ruling the de¬ 
fendant duly excepted. 

Defendant's Instruction No. 6. 

“The jury are instructed that if they believe from the evidence that 
the operator of the electric automobile, being suddenly placed in an 
emergency, was compelled to act instantly, if he made such a choice 
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in the management of his vehicle, as a person of ordinary prudence 
placed in such a position might do, even though he did not make 
the wisest choice, yet he is not guilty of negligence.” 

This instruction was refused by the Court, to which ruling the de¬ 
fendant duly excepted. 

Defendant’s Instruction No. 7. 

“The jury are instructed that if they believe from the evidence, 
that the plaintiff, in the operation of his motorcycle, violated the 
police regulation with reference to the right-of-way, then he was 
guilty of negligence, and if that negligence contributed to the acci¬ 
dent in question, your verdict should be for the defendant.” 

This instruction was refused by the Court, to which ruling the 
defendant duly excepted. 

Thereupon the Court instructed the jury as follows: 

The Court: In these two cases, gentlemen, the question of liability 
is one and the same. If the plaintiff is entitled to recover in one case 
he is entitled to recover in the other, as I understand the situation, 
and if he is not entitled to recover in one case he is not entitled to re¬ 
cover in the other. The cases have been tried together, and you are 
to render a certain separate verdict in each case. 

56 The action is one for negligence, and of course the burden 

is upon the plaintiff to prove that the accident occurred 
through the negligence of the defendant. Several items of negli¬ 
gence are alleged in the declaration ; one is, that the car of the defend¬ 
ant was moving at an abnormal and improper rate of speed: again 
it was being operated without a proper lookout being kept and with¬ 
out a proper warning being given, and, finally, that there was a fail¬ 
ure to stop the car in the exercise of reasonable care, after the driver 
had seen or ought to have seen that an accident was imminent. 

Those are the questions you will have to go into in deciding 
whether the defendant is liable at all. I can say nothing to you 
upon the questions of speed, or proper lookout, or the giving of a 
proper warning, because they are all questions of fact for you. If 
you find that the defendant was negligent in one or more of these 
particulars, that is, as to speed, and as to the lookout or the warning, 
then that jyrima facie would entitle the plaintiff to recover. 

Then you have to consider the matter of defense which is inter¬ 
posed here by the defendant, that is, even if the defendant’s driver 
was negligent and the plaintiff himself was negligent and careless, 
and that the plaintiff’s carelessness contributed to the accident he was 
bound to exercise reasonable care of a person of his age and experi¬ 
ence in such a situation, reasonable care and prudence for his own 
safety, and if he failed to exercise such care and prudence, and if 
that failure contributed to the accident and injury, that would pre¬ 
vent any recovery unless the defendant could be held liable under 
the doctrine of last clear chance, which I will explain to you before I 
finish. 
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Now, upon this question of contributory negligence, you ought to 
consider the circumstances carefully, just as you consider the cir¬ 
cumstances in regard to whether the defendant was negligent; if the 
driver of the car, who is to be taken as the representative of the 
defendant, was negligent in one of these particulars charged in the 
declaration, and if at the same time the plaintiff himself was negli¬ 
gent, his negligence contributed to the injury, so that there 

57 were those two failures to exercise reasonable care, one on the 
part of the driver and one on the part of the plaintiff, then 

you should go no further with the case but should find a verdict for 
the defendant, unless you should find that there was a right to re¬ 
cover upon the remaining question which I have suggested to you. 

This declaration states that after the defendant’s driver saw, or 
in the exercise of reasonable care and prudence ought to have seen, 
the peril in which the plaintiff was, the driver failed to exercise rea¬ 
sonable care in stopping the car, and if that failure was the cause of 
the accident and injury to the plaintiff, if that is proved it entitles 
the plaintiff to recover, even though the plaintiff might have been 
careless in getting in the position of danger, but upon that question 
the burden is upon the plaintiff, and the declaration of course 
merely states the grounds—that is not evidence—and you are to 
look at the testimony of the witnesses and the circumstances as 
brought out in the evidence here, and then you are to decide whether 
it is true, whether the evidence clearly shows vou that there was a fail- 
lire on the part of the driver of the defendant’s car. If you do not 
find that in favor of the plaintiff, then there can be no recovery upon 
that ground. 

You are instructed that no presumption of negligence arises from 
the mere happening of the accident to the plaintiff, but the burden 
of proof is upon the plaintiff to establish by a preponderance of the 
evidence that the defendant was negligent as charged in the declara¬ 
tion, and that that negligence was the proximate cause of the injury 
to the plaintiff, and if the evidence fails to sustain such burden of 
proof, or is equally balanced or preponderates in favor of the defend¬ 
ant, then vour verdict should be for the defendant. The jury are 
instructed that it was the duty of the plaintiff to exercise for his own 
safety the care of a reasonably prudent and careful person under all 
of the circumstances, and if you believe that the plaintiff failed to 
exercise such care then you are instructed that he was guilty of neg¬ 
ligence, and if that negligence contributed to the accident in ques¬ 
tion, then your verdict should be for the defendant, unless vou find 
the defendant liable under this last clear chance doctrine. 

58 If you find that the accident was the result of the combined 
negligence of both the plaintiff and the defendant, then your 

verdict should be for the defendant, unless the defendant is liable 
under the last clear chance doctrine as stated. 

You are not to allow either your sympathy or prejudice — influence 
your verdict, but you must render it solely upon the evidence. 

So far as the claim of negligence is concerned, with respect to the 
action taken by the driver of the electric car, after the accident had 
occurred, or after the steering-bar was thrown out of his hand, the 
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rule is just the same as it is with respect to any other part of his 
conduct; he was bound to exercise the care of any reasonably prudent 
person, and if he fails to do so, he was negligent; but if he did exer¬ 
cise the care that a reasonably prudent person would under those 
peculiar circumstances in which he was placed, then he was not liable, 
even though he did not make the wisest choice that he might have 
made in those circumstances. 

If there w 7 as a violation of the police regulation by either the 
plaintiff or the defendant in the circumstances, that violation was it¬ 
self negligence, as a matter of law, and if that was a proximate cause 
of the accident, if it was the negligence of the defendant, it would be 
negligence which would make the defendant liable, under and subject 
to the qualifications I have stated in the rest of the charge; and if it 
was negligence of the plaintiff, why, then, it would cut off the plain¬ 
tiff’s recovery, subject to the same qualifications, and I ask you to 
keep those in mind when you take up the evidence. 

As to the damages, when you come to the question of damages, I 
think 1 need not say nothing to you. The right of the father to 
recover would be money lost, that is, what he has paid out by reason 
of the boy’s illness; but that has been gone over in the argument, 
and I think you understand that. So far as the boy’s right to re¬ 
cover, you have to consider not what he has paid out, because that 
lias been paid out by his father, but you would be bound to render 
him a fair compensation for the pain and suffering that he has 
endured and what he will endure, if you find he must endure any, 
and the incapacity which has resulted from the accident, consider¬ 
ing the future, as well as the present and the past. Does that cover 
the case? 

59 The defendant duly excepted to so much of the charge of 

the Court as dealt with the element of last clear chance. 

The foregoing is the substance of all the evidence, and the forego¬ 
ing exceptions were each duly noted and allowed by the Court at the 
trial hereof, and before the jury retired to consider their verdict; and 
because the matters and things herein set forth constitute the sub¬ 
stance of all the testimony and proceedings in this case proper to be 
considered in connection with the exceptions reserved as aforesaid, 
the defendant desires to have the same made a part of the record 
herein in order that this case may be reviewed on appeal accordingly 
asked the Court to sign and seal this its Bill of Exceptions and make 
good the same a part of the record for the purpose aforesaid, which 
is accordingly done, now 7 for then this 13th day of December, 1922. 

By the Court, 

WENDELL P. STAFFORD, 

Justice. 

0. K. 

R. H. YEATMAN, 

For PUff. 

0. K. 

ABNER. H. FERGUSON, 

Atty. for Defendant. 
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